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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
STATE OF OKLAHOMA,    ) 

) 
Plaintiff, ) 

) 
v.      )  Case No.  05-cv-329-GKF(SAJ) 

)   
TYSON FOODS, INC., et al.,  ) 

) 
Defendants. ) 
 

STATE OF OKLAHOMA'S REPLY TO "THE CARGILL DEFENDANTS'  
SEPARATE RESPONSE TO PLAINTIFFS' [SIC] MOTION  

FOR PRELIMINARY INJUNCTION" [DKT #1533] 
 

 The State of Oklahoma ("the State") submits this reply to "The Cargill Defendants' 

Separate Response to Plaintiffs' [sic] Motion for Preliminary Injunction" [DKT #1533] 

("Cargill's Response"), and in further support of its Motion for Preliminary Injunction [DKT 

#1373].1   

I. Cargill, Inc. is an appropriate defendant to the Preliminary Injunction Motion 

 Pursuant to Fed. R. Civ. P. 65(d)(2), a preliminary injunction order binds not only the 

parties, but also "other persons who are in active concert or participation with anyone described 

in Rule 65(d)(2)(A) or (B)" who have actual notice of the order.  The State has for more than six 

months attempted to run the relationship between Cargill, Inc. and Cargill Turkey Production 

LLC to ground by means of Rule 30(b)(6) depositions.  See DKT #1469 & exhibits thereto; see 

also Ex. 5 to Cargill's Response).  The Cargill Defendants have thwarted the State's efforts at 

every turn, see DKT #1469 & exhibits thereto, and those depositions now will not occur until 

after the preliminary injunction hearing.  See DKT #1502 (Feb. 1, 2008 Order).  In light of this 

                                                 
 1  The State adopts and incorporates by reference each of the other reply briefs it is 
filing in reference to its Motion for Preliminary Injunction [DKT #1373]. 
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fact, as well as the fact that according to Cargill, Inc.'s representation that it was involved in 

poultry production practices in the IRW until very recently when it restructured and the fact that 

Cargill, Inc. sets environmental policy on a company-wide basis,2 Cargill, Inc. should be 

estopped from arguing that it is not an appropriate defendant to the Preliminary Injunction 

Motion.   

II. No bond is required 

 Whether to require a bond when entering a preliminary injunction under 42 U.S.C. § 

6972(a)(1)(B), a public health statute,3 is discretionary.  The issue of bonding in connection with 

a claim asserted under 42 U.S.C. § 6972(a)(1)(B) is addressed in 42 U.S.C. § 6972(e).  42 U.S.C. 

§ 6972(e) states: "[t]he court may, if a temporary restraining order or preliminary injunction is 

sought, require the filing of a bond or equivalent security in accordance with the Federal Rules of 

Civil Procedure."  (Emphasis added.)  The term "may" as opposed to the term "shall" in 42 

U.S.C. § 6972(e) conveys the concept of discretion.  See, e.g., United States v. Rodgers, 461 U.S. 

677, 706 (1983) (interpreting IRS code provision and noting that although not invariable, "[t]he 

word 'may,' when used in a statute, usually implies some degree of discretion"). 

 Underscoring the discretionary nature of whether to require a bond is Tenth Circuit law 

interpreting Fed. R. Civ. P. 65(c).  As explained by the Tenth Circuit in Winnebago Tribe of 

Nebraska v. Stovall, 341 F.3d 1202, 1206 (10th Cir. 2003), "we have previously held that a trial 

court has 'wide discretion' under Rule 65(c) in determining whether to require security."  
                                                 
 2 In a document entitled "Citizenship Report: Total Impact" found on Cargill, Inc.'s 
website www.cargill.com, Cargill, Inc. states: "Cargill believes in continuous improvement to 
protect the environment. . . . . We maintain one set of expectations for every part of Cargill, 
every country and each of our facilities."  See DKT #1120 (Ex. H, p. 6 (emphasis added)). 
     
 3 RCRA is plainly related to public health. 42 U.S.C. § 6902(a) of RCRA 
specifically states: "The objectives of this chapter are to promote the protection of health and the 
environment and to conserve valuable material and energy resources . . . ." 
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(Citation omitted.)  One circumstance where the exercise of this discretion is particularly 

appropriate is where the injunction being sought, as is the case here, is in the public interest.  See, 

e.g., Pharmaceutical Society of the State of New York v. New York State Department of Social 

Services, 50 F.3d 1168, 1174-75 (2nd Cir. 1995) (recognizing exception to bond requirement for 

cases involving enforcement of public interests arising out of comprehensive federal health 

and welfare statutes and upholding waiver of bond requirement in case involving the Medicaid 

system); Temple University v. White, 941 F.2d 201, 220 (3rd Cir. 1991) (finding that district 

court should consider impact that bond requirement would have on enforcement of important 

federal rights or public interests arising out of comprehensive federal health and welfare 

statutes); Laforest v. Honeywell International, Inc., 2003 WL 23180220, *3 (W.D.N.Y. Sept. 19, 

2003) ("Plaintiffs shall not be required to post bond given the important public interest being 

served by issuance of this injunction and the significant burden obtaining injunctive relief placed 

upon plaintiffs should a bond be required"); State of Washington v. Texaco Refining and 

Marketing, Inc., 1991 WL 47081, *3 (W.D. Wash. Jan. 11, 1991) ("In other analogous cases, 

federal district courts have exhibited a continuing willingness to fashion equitable remedies for 

public relief with little or no security"). 

 Whether to require a bond where a preliminary injunction is being sought pursuant to 42 

U.S.C. § 6972 of RCRA was addressed in Greenpeace, Inc. v. Waste Technologies Industries, 

1993 WL 128732, *3-4 (N.D. Ohio Jan. 21, 1993).  In that case, the court applied the public 

interest exception to the bonding requirement and did not require a bond.  The Greenpeace court 

explained: 

In addition, some Federal Circuits have carved out a "public interest" or "public 
policy" exception to Fed. R. Civ. P. 65(c). . . .  In the present case, Greenpeace 
and the citizen plaintiffs are acting as private attorneys general to protect the 
environment and public health.  To require Greenpeace and the citizen plaintiffs 
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to post a security bond in this case would "effectively deny access to judicial 
review," and would run counter to the goals of the citizens' suit provision of 
RCRA. Therefore, this Court, in exercising its discretion, dispenses with the bond 
requirement. 

 
Id.  The logic of the Greenpeace court is equally applicable to the instant action.  This Court 

should exercise its discretion under the public interest exception and not require a bond.   

 Moreover, even assuming arguendo that it were appropriate to require a bond, the 

amount of any such bond should be minimal.  As explained by the Tenth Circuit, "where a party 

is seeking to vindicate the public interest," it appears that courts may reduce the size of the bond 

required."  Davis v. Mineta, 302 F.3d 1104, 1126 (10th Cir. 2002) (NEPA case); Sierra Club v. 

Norton, 207 F.Supp.2d 1342, 1343 (S.D. Ala. 2002) (determining that "nominal bond [of $1000] 

is appropriate in this instance on the grounds that the injunction to enforce the requirements of a 

federal environmental statute is in the public interest, and on the further grounds that requiring 

plaintiffs Sierra Club and Friends of the Earth, Inc. to post bond in an amount sufficient to cover 

the potential losses to intervenors would effectively bar plaintiffs -- two non-profit public interest 

organizations -- from obtaining meaningful judicial review or appropriate relief").  In sum, as the 

preliminary injunction being sought by the State is plainly in the public interest, no bond should 

be required.  Alternatively, should this Court require a bond, it should be de minimis.4 

III. Conclusion 

 WHEREFORE, premises considered, the State's Motion for Preliminary Injunction [DKT 

#1373] should be granted.  

                                                 
 4 Fed. R. Civ. P. 65(c) is, by its express language, limited to "an amount that the 
court considers proper to pay the costs and damages sustained by any party found to have been 
wrongfully enjoined or restrained."  (Emphasis added.)  Defendants are the parties the State is 
seeking to enjoin and, thus, to the extent the Court were to require a de minimis bond it cannot 
consider purported costs or damages of third persons (or, to use Cargill's term "non-parties").  
Tellingly, Defendants have provided no evidence pertaining to any purported costs or damages 
that the sought-after injunction might cause them to suffer.  See, e.g., Rausser / Dicks Decl., ¶ 28. 
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Respectfully Submitted, 
 

W.A. Drew Edmondson OBA # 2628 
ATTORNEY GENERAL 
Kelly H. Burch OBA #17067 
J. Trevor Hammons OBA #20234 
Tina Lynn Izadi OBA #17978 
Daniel P. Lennington OBA #21577 
ASSISTANT ATTORNEYS GENERAL 
State of Oklahoma 
313 N.E. 21st St. 
Oklahoma City, OK 73105 
(405) 521-3921 
 
  s/Robert A. Nance     
M. David Riggs OBA #7583 
Joseph P. Lennart OBA #5371 
Richard T. Garren OBA #3253 
Douglas A. Wilson OBA #13128 
Sharon K. Weaver OBA #19010 
Robert A. Nance OBA #6581 
D. Sharon Gentry OBA #15641 
RIGGS, ABNEY, NEAL, TURPEN,  
  ORBISON & LEWIS 
502 West Sixth Street 
Tulsa, OK 74119 
(918) 587-3161 
 
Louis Werner Bullock OBA #1305 
James Randall Miller OBA #6214 
MILLER, KEFFER & BULLOCK 
110 West Seventh Street Suite 707 
Tulsa OK  74119 
(918) 584-2001 
 
David P. Page OBA #6852 
BELL LEGAL GROUP 
P. O. Box 1769 
Tulsa, Ok  74101-1769 
(918) 398-6800 
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Frederick C. Baker 
(admitted pro hac vice) 
Lee M. Heath 
(admitted pro hac vice) 
Elizabeth C. Ward 
(admitted pro hac vice) 
Elizabeth Claire Xidis  
(admitted pro hac vice) 
MOTLEY RICE, LLC 
28 Bridgeside Boulevard 
Mount Pleasant, SC  29465 
(843) 216-9280 
 
William H. Narwold 
(admitted pro hac vice) 
Ingrid L. Moll 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
20 Church Street, 17th Floor 
Hartford, CT  06103 
(860) 882-1676 
 
Jonathan D. Orent 
(admitted pro hac vice) 
Michael G. Rousseau 
(admitted pro hac vice) 
Fidelma L. Fitzpatrick 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
321 South Main Street 
Providence, RI  02940 
(401) 457-7700 
 
Attorneys for the State of Oklahoma 

 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 15th day of February, 2008, I electronically transmitted the 
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a 
transmittal of a Notice of Electronic Filing to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General Fc_docket@oag.state.ok.us 
Kelly H. Burch, Assistant Attorney General kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us 
Tina Lynn Izadi, Assistant Attorney General tina_izadi@oag.state.ok.us 
Daniel P. Lennington, Assistant Attorney General daniel.lennington@oag.ok.gov 
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M. David Riggs driggs@riggsabney.com 
Joseph P. Lennart jlennart@riggsabney.com 
Richard T. Garren rgarren@riggsabney.com 
Douglas A. Wilson doug_wilson@riggsabney.com 
Sharon K. Weaver sweaver@riggsabney.com 
Robert A. Nance rnance@riggsabney.com 
D. Sharon Gentry sgentry@riggsabney.com 
RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS 
  
Louis Werner Bullock lbullock@bullock-blakemore.com 
James Randall Miller rmiller@mkblaw.net 
MILLER, KEFFER & BULLOCK  
  
David P. Page dpage@edbelllaw.com 
BELL LEGAL GROUP  
  
Frederick C. Baker fbaker@motleyrice.com 
Lee M. Heath lheath@motleyrice.com 
Elizabeth C. Ward lward@motleyrice.com 
Elizabeth Claire Xidis cxidis@motleyrice.com 
William H. Narwold bnarwold@motleyrice.com 
Ingrid L. Moll imoll@motleyrice.com 
Jonathan D. Orent jorent@motleyrice.com 
Michael G. Rousseau mrousseau@motleyrice.com 
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com 
MOTLEY RICE, LLC  
Counsel for State of Oklahoma  
  
  
Robert P. Redemann rredemann@pmrlaw.net 
Lawrence W. Zeringue lzeringue@pmrlaw.net 
David C. Senger dsenger@pmrlaw.net 
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C. 
  
Robert E Sanders rsanders@youngwilliams.com 
Edwin Stephen Williams steve.williams@youngwilliams.com 
YOUNG WILLIAMS P.A.  
Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc. 
  
  
John H. Tucker jtucker@rhodesokla.com 
Theresa Noble Hill thill@rhodesokla.com 
Colin Hampton Tucker ctucker@rhodesokla.com 
Leslie Jane Southerland ljsoutherland@rhodesokla.com 
RHODES, HIERONYMUS, JONES, TUCKER & GABLE 
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Terry Wayen West terry@thewestlawfirm.com 
THE WEST LAW FIRM  
  
Delmar R. Ehrich dehrich@faegre.com 
Bruce Jones bjones@faegre.com 
Dara D. Mann dmann@faegre.com 
Krisann C. Kleibacker Lee kklee@faegre.com 
Todd P. Walker twalker@faegre.com  
FAEGRE & BENSON, LLP  
Counsel for Cargill, Inc. & Cargill Turkey Production, LLC 
  
  
James Martin Graves jgraves@bassettlawfirm.com 
Gary V Weeks gweeks@bassettlawfirm.com 
Paul E. Thompson, Jr pthompson@bassettlawfirm.com 
Woody Bassett 
Jennifer E. Lloyd 

wbassett@bassettlawfirm.com 
jlloyd@bassettlawfirm.com 

BASSETT LAW FIRM   
  
George W. Owens gwo@owenslawfirmpc.com 
Randall E. Rose rer@owenslawfirmpc.com 
OWENS LAW FIRM, P.C.  
Counsel for George’s Inc. & George’s Farms, Inc. 
  
  
A. Scott McDaniel smcdaniel@mhla-law.com 
Nicole Longwell nlongwell@mhla-law.com 
Philip Hixon phixon@mhla-law.com 
Craig A. Merkes cmerkes@mhla-law.com 
MCDANIEL, HIXON, LONGWELL & ACORD, PLLC 
  
Sherry P. Bartley sbartley@mwsgw.com 
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD,  PLLC 
Counsel for Peterson Farms, Inc.  
  
  
John Elrod jelrod@cwlaw.com 
Vicki Bronson vbronson@cwlaw.com 
P. Joshua Wisley jwisley@cwlaw.com 
Bruce W. Freeman bfreeman@cwlaw.com 
D. Richard Funk rfunk@cwlaw.com 
CONNER & WINTERS, LLP  
Counsel for Simmons Foods, Inc.  
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Stephen L. Jantzen sjantzen@ryanwhaley.com 
Paula M. Buchwald pbuchwald@ryanwhaley.com 
Patrick M. Ryan pryan@ryanwhaley.com 
RYAN, WHALEY, COLDIRON & SHANDY, P.C. 
  
Mark D. Hopson mhopson@sidley.com 
Jay Thomas Jorgensen jjorgensen@sidley.com 
Timothy K. Webster twebster@sidley.com 
Thomas C. Green tcgreen@sidley.com 
SIDLEY, AUSTIN, BROWN & WOOD LLP 
  
Robert W. George robert.george@kutakrock.com 
Michael R. Bond michael.bond@kutakrock.com 
Erin W. Thompson erin.thompson@kutakrock.com 
KUTAK ROCK, LLP  
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc., & Cobb-Vantress, Inc. 
  
  
R. Thomas Lay rtl@kiralaw.com 
KERR, IRVINE, RHODES & ABLES  
  
Jennifer Stockton Griffin jgriffin@lathropgage.com 
David Gregory Brown  
LATHROP & GAGE LC  
Counsel for Willow Brook Foods, Inc.  
  
  
Robin S Conrad  rconrad@uschamber.com 
NATIONAL CHAMBER LITIGATION CENTER  
  
Gary S Chilton gchilton@hcdattorneys.com 
HOLLADAY, CHILTON AND DEGIUSTI, PLLC 
Counsel for US Chamber of Commerce and American Tort Reform Association 
  
  
D. Kenyon Williams, Jr. kwilliams@hallestill.com 
Michael D. Graves mgraves@hallestill.com 
Hall, Estill, Hardwick, Gable, Golden & Nelson  
Counsel for Poultry Growers/Interested Parties/ Poultry Partners, Inc. 
  
  
Richard Ford richard.ford@crowedunlevy.com 
LeAnne Burnett leanne.burnett@crowedunlevy.com 
  
Crowe & Dunlevy  
Counsel for Oklahoma Farm Bureau, Inc.  
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Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov 
Charles L. Moulton, Sr Assistant Attorney General Charles.Moulton@arkansasag.gov 
Jessica E. Rainey 
Barry G. Reynolds 
TITUS HILLIS REYNOLD LOVE 
DICKMAN & McCALMON 
 
William S. Cox, III 
Nikaa Baugh Jordan 
LIGHTFOOT, FRANLIN & WHITE 

jrainey@titushillis.com 
reynolds@titushillis.com 
 
 
 
wcox@lightfootlaw.com 
njordan@lightfootlaw.com 

Counsel for American Farm Bureau Federation and the National Cattlemen’s Beef 
Association 
 
John D. Russell 
FELLERS, SNIDERS, BLAKENSHIP, 
BAILEY & TIPPENS, P.C. 

jrussell@fellerssnider.com 

Counsel for Amicus Curiae Arkansas Farm Bureau Federation 
 
Mia Vahlberg 
GABLE GOTWALS 
 
Adam J. Siegel 
James T. Banks 
HOGAN & HARTSON, LLP 

mvahlberg@gablelaw.com 
 
 
ajsiegel@hhlaw.com 
jtbanks@hhlaw.com 

Counsel for National Chicken Counsel, U.S. Poultry & Egg Association and National 
Turkey Federation (collectively “Amici Curiae”) 
 
 

Also on this 15th day of February, 2008, I mailed a copy of the above and foregoing 
pleading to the following: 
 
David Gregory Brown 
Lathrop & Gage, LC 
314 E. High Street 
Jefferson City, MO 65101 
 
Thomas C. Green 
Sidley Austin Brown & Wood, LLP 
1501 K St. NW 
Washington, DC 20005 
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Cary Silverman 
Victor E. Schwartz 
Shook Hardy & Bacon LLP 
600 14th St. NW, Ste. 800 
Washington, DC 20005-2004 
 
C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
 
Gary V. Weeks 
Bassett Law Firm 
P.O. Box 3618 
Fayetteville, AR 72702 
 
Dustin McDaniel 
Justin Allen 
Office of the Attorney General (Little Rock) 
323 Center Street, Suite 200 
Little Rock, AR 72201-2610 
 
        s/Robert A. Nance    
       Robert A. Nance 
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